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To His GRACE the 


DUKE of DE YON SHIRE, 
Lord Lieutenant of IRELAND, 
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| May it pleaſe Yow GRACE, 


HIS little Piece begs firſt admittance, then 

[ protection: If Your Gzx acz's good Nature 

prevail with You, for this condeſenſion, I ſhall 

aſk no more: What I want is, to ſet the authority 

of Your NA ME, againſt the Objections of my Ad. 

verſary; that it may put to ſilence, what I truſt 
I have confuted, 

I do not mean, by his example, to call forth 

Power againſt Reaſon, to awe and over-rule it; but 


Your Authority, greater than Your Power, to 


Ballance the Attempts that have been made againſt 


it: That both Sides may be heard, and their mu- 


tual Pretenſions fairly Vindicated: That Reaſon 
may preſide in our Diſputes, and Law direct and 
controul our Reſolutions: What Rational Man 
would refuſe to ſubmit to ſuch reſtraints! Every. 
Friend of the Community, will j join to forward ſuch 
a Propoſal. 

Tho? [am a Friend to the Eſtabliſhment, I have 
as little of the Bigot in my Sentiments, as any Man 
living; where any Thing wants Correction, I ſhould 


rejoice to ſee the mild — of Reaſon and Law 
employed ; but where the miſtakes are only in our 


humours, I cannot eonſent to an alteration, whi 
would 


LM DeBreATION,.. _ _ 

would appear unreaſonable, it theſe were defazcated, 
and the Fermentation over. IF ny 

The Equity of Your GR acx's Adminiſtration, 
and the Amiable Moderation of Your Counſels and 
Actions, equally .tender of the Prerogative of our 
Sovereign, and the Rights of His People, blending 
them without confuſion; and guarding them with- 
out diſtinction; might have taught us a better me- 
thod to compoſe our Animoſities, than we ſeem to 
be in a Temper to purſue; but ſince it is our Mis- 


fortune not to improve by fo bright a Pattern, it 


will be a new. addition to Your Glory, to give effi- 
cacy to it, by ſome more o ating el 

I ſhould exceed all bounds of Modeſty, and Duty 
too, by preſuming to offer any Thing in that way, 
from my own Judgment, to a Perſon of Your 
GRACE's Wiſdom and Penetration. J{pſe Tibi es 
Senatus: Your Virtue and Prudence will direct 
You. to the beſt Means, and the Dignity of Yqur 
Station, with the Rank You bear 'in Your Prince's 


Fayour, will doubtleſs make them ne. . 


Who I am, as it is not neceſſary, ſo it is 

You to enquire: I conceal my name, only to avoid. 
the ſuſpicion of intending the Advantage of any 
Thing beſide my Cauſe: For as I have no awe from 
the Humour or Reſentment of others, it would be 
a Satisfaction to me, to fix my name to any 3 Ns 
that gives me the Honour of acknowledging, w 
what faithful Reſpect, | | 


＋ am, | 
uur Grace 
moſt bumble, 


and Devettd Servant; 
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LTHOUGH from ſome lam Ex: 
periments, it would ſeem to be a dange- 
rous Thing for any. Man to ſtand up 

nin behalf of the Clergy; yet I don't 
— why a Perſon who has nothing to feat 
from the Humours of others, need be aſhamed 
to appear for them, in Caſes where they have 
Law and Reaſon on their fide: I ſhall never 
be. convinced but that -their. Rights ſhould be 
held as ſacred and inviolable. as other Men's: 
Whilſt. they pretend to none but ſuch as -are na- 
tural and legal, and ate willing to ſubmit their 


Demands to the Determination of the Law in 


the ordinary Forms and Methods of Juſtice, 
their Rights and Privileges ſtand. upon the ſame 
footing with our own, and the Violation of them 
is equally iniquitous : Therefore whatever Liber- 
ty is challenged by thoſe who oppoſe them, may 
with equal Reafon be vindicated by fuch as take 
in Hand to defend them. 

I own it is with Reluctance, chat 1 enter in- 
to the Diſ pute, and would be much better plea- 
ſed the Occaſion of it were taken away by ſome 
ſober Methods to reconcile the contending Par- 
ties: But becauſe the preſent Humours of Men 
inftamed by unaccountable Prejudices, yeild 


little 1 that any thing of this kind mes 
B 


not to underſtand what the Author moat, up! 


[2] 
be quickly effected; I have therefore taken — 
en me to conſider, inn advanced by a 
late Author againſt the Clergy's Right to the 
Tythe of Agiſtment; with a view to convince 


ſuch as are unprejudiced, that their Cauſe is nei- 


ther become deſperate nor indefenſible, by any 
thing he has ſaid againſt it. 
As the Author did not think himſelf obliged 


to maintain and juſtify all the Arguments and 


Reaſons in the Ew 7h upon which the Au- 
thor of Prop. Inviol. has made his Remarks : So 
neither ſhall I think my ſelf bound to defend all 
the Reaſons and Arguments, upon which he hath 
made his Remarks; it will anſwer my Deſign 
to ſhew that his Reaſoning, as to the main 
Point in Queſtion is precarious and inconcluſive 
The Author artfully infinuates in the Begin- 
ning, that the Clergy's Demand to this Tythe 
is a late thing: Which is throwing a Prejudice 
in the Reader's Way, as if it were a new and 
unheard of Demand; and ſo indeed he elſewhere 
calls it: And yet when he comes, p. 14. to corfider 
the Statute of the 33 of Hen. 8B. Which had been 
alledged to prove, that the Tyte of Agiſtment 
was once accuſtomed in Ireland: Inſtead of anſwer- 


ing that Allegation, he takes no farther Notice of 


— Argument at ally than by briefly acknowledg- 


ing, 4 That Agiſtqient is paid in ſome Parts of 
*« this Kingdom at this Pay; and then girete 


to diſcourſe of another Matter, quite foreign to what 
he had been conſidering in the Beginning of the Pa- 
ragraph, and ought to have anſwered. _ 

It will therefore be proper before we g farther, 


to obſerve, that nothing of this Kind can affect the 

wm Queſtion ;z which ſtrictly is this, viæ. what 
ight they have to make this Demand; and not 

when it was firſt made : And if they have a * 
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to the Tythe in Queftian, it is ia my Jodgment no 
way material, when this Demand was firſt made, or 
how long the Clergy had Fa oc to make it. 
However, as. the Act of Parliament referred to, 


proves undeniably, that Tythe of Agiſtment was 
once accuſtomed in this Kingdom: So for the Satiſ- 
faction of ſuoh as may never have heard ſo much of 
this Matter before; I ſhall briefly inform the Reader, 
that the firſt Inſtance, wherein it was lixigated upon 
which a judicial Reſolution was given, was as I can 
find in the Caſe of Neal and Stradford, brought in- 
to England on a Writ of Error on a Judgment in 
the King*s Bench here, Mich. 7 Geo, 1. in B. R. ſub. 
ſequent to this, there have beer ſeveral others, and 
in each of them the Clergy have had their deſired 
Succeſs: From whence it is very reaſonable to infer, 
that their Right to this Demand was a good one, 
becauſe in the forementioned Caſe, it was litigated 
with great Expence, and very nicely can vaſſed both 
in Eugland and here; and it would be very ſtrange 
to me, if the Judges in all the Courts, were fo pre- 
judiced in Favqur of the Clergy, as to give Judg- 
ment for them, in a Caſe unprecedented, and con- 
trary both to the Statute and Common Law of this 
Kingdom, as the Author pretends this Demand is: 
And I am humbly of Opinion, that after: ſo re- 
markable a Reſolution in the Cafe given, it had 
been more reaſonable. to expect the Laity ſhould have 
acquieſced to their Demand; than that the Clergy 
ſhould now acquieſce under ſome late Reſolutions, as 
this Author, p. 34. would adviſe. 1 1 

P, 4. He inſiſts, that the true State of the Matter 
in Queſtion is this, via. Whether in a County where 
„no Tythes for dry and barren Cattle have been paid 
in Time of Memory, and where the Clergy in that 
„County have had a ſufficient maintenance time out 
g of mind, without receiving or demanding Agiſt- 

„ 263 b A | ment, 


[4] 
75 ment, ſuch a Cuſtom or U ſage againſt the Pay- 
« ment of that Tythe be good or not. 
But with Submiſſion, I am far from thinking this 


to be the true State of the Queſtion :' For this Rea- 


ſon; that it takes in, and leads to the Determination 
of Matters, which ought to be conſidered diſtinct- 
ly and by themſelves, 'previous to the Conſideration 
of what we are upon: As, viz. what is a ſufficient 
Maintenance, and whether that Maintenance has 


been enjoyed time out of mind, without the Clergy' 's 


ever demanding Agiſtment; for I hope he does not 
expect, that Matters ſo important as he hath made 
them, ſhould be taken for granted upon his arbitra- 
ry Suggeſtion, without Proof; when he 'muſt 
nevertheleſs own, that if his Suggeſtion fails, his 
whole Argument s overturned and an to che 
Ground. 

The true state of the Queſtion therefore, as 1 ap- 
prehend, is briefly this: * Whether, if the Clergy 


having, as the Laws now ſtand, a Right to the 


« Tythe in debate; a Uſage or Cuſtom againſt 
66 the Payment of that Tythe t be a good one:“ The 
Reader will eaſily obſerve, that there is a great Dif- 
ference between his State of the Caſe and mine; for 
in one, the Law is ſuppoſed to be againſt the Cuſtom, 
and in the other, the Cuſtom is pleaded. a given 
for Law. 
But granting the Author? s to be the true one, he 
has nevertheleſs given ſome ground for Complaint, 
either by endeavouring to confound it, or by receding 
fo quickly from it: For when he comes to argue up: 
on the Caſe and produce his Authorities, p. 14. he 
tells you, „ That all the Authorities that ſeem to 
« differ from this, are to be underſtood with this 
DPiſtinction, viz. where the Clergy have a Main- 
& tenance, and where they have none. For I do 
d agree, ſays he, that 4 Preſcription in non decimando, 
$6 here there 1 is no Maintenance provided for the 
bs << Clergy 
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6 2 is void. But to have dealt candidly, 
t not to have omitted the Word Sufficient, 
e I am of Opinion, that the weight of this 

Fc: Word will turn the Scale againſt him at laſt: 
For if upon full and free Enquiry it ſhould hereafter 
Gn, that the Clergy in thoſe Parts, where this 
— ſcription is pleaded, have not otherwiſe a ſufficient 

intenance, he will then be obliged to confeſs 
that, even upon his own ſtate of the Caſe, they 
have a right to the Tythe in diſpute. And in- 
deed the Gentleman ſeems to be aware of this, for 
tho? in one place he tells you, that by a ſufficient 
Maintenance, he means a Comfortable and Hon- 
durable Subfiſtence; yet in another, it is enough 
that they have hitherto lived without this Tythe, 
no matter how, nor after what manner; but of 
this more hereafter. I ſhall only add with regard to 
what I have been now upon, that if after ſuch 
pains to ſtate the Caſe to his own liking, he ſhould 
tail in point of Evidence, and not be able to prove 
what he has undertaken, the Credit of his Cauſe 
muſt ſink in the Judgment of all Men of Senſe 
and Reaſon. 
As a Preliminary to what is to nen, I muſt 
obſerve, that 1 in moſt of the Law Books, wherein 
this matter is handled, there is a furprizing variety 
in the ſeveral Reſolutions and Reports; nay in 
ſome apparent palpable contradictions, the very 
contrary of what had been ſettled and agreed for 
Law at one time, being ſeemingly reſolved at ano- 
ther; and that too in caſes ſeemingly of the ſame 
Nature. 
I look upon it to be an impoſſible point, for us 
at this day to affign, or fo much as to gueſs with 
any certainty, at the reaſons upon which theſe ſo 
ſeemingly different Reſolutions and Judgments 
were Grounded, 

T hey might poſſibly have - arifen from a differ- 


cnce 
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| ence in certain Circumſtances, attending thoſe 


Cafes at the Time; or from ſome biaſs and influ- 
ence the Court might have been under, when 
Judges with regard to their Office and Authority, 


were not upon ſo good a footing, as they are at 


this Day : But whatever the Cauſe was, the thing 
is certain and clear, that in moſt other points, as 
well as in the one now before us, there are ſeeming. 
ly Caſes againſt Caſes, Reſolutions againſt Reſolu- 
tions, and the Qpinions of Judges at one Time, 
againſt the Opinions of Judges at another: Some- 
times too a Caſe was Reſolved per totam Curiam, 
ſometimes only by a Majority, and ſometimes the 
Majority was led by the Weight of one Man's Opi- 
nton, whoſe Credit and Authority had been ad 
to lead the Way, and drew others after him, 
W hat I have now obſerved, 1s ſo plain, that there is 


nooOne who has juſt looked into theLaw-Books,tho? 


in Ever ſo ſlight and curſory a manner, bur what 
muſt ſee and be ſenſible of it. 

Hence it is, that Men are fo liable to give miſ- 
taken Judgments and Opinions in ſuch Matters, 
and been led to apprehend that the Caſe is ſo or ſo 
in certain Matters, when it is quite otherwiſe, up- 
on finding what they imagine, or would have ta 


. be the true ſtate of that Matter refolved by the 


Court at a particular Time, or in a Special Caſe, 
or delivered as Law, by a particular Authority. 
Hence too it is, that at all times a particular 
attention is to be given to the Special Matter in 
queſtion, in the ſeveral Refolutions and Reports; 
and likewiſe, to ſome nice Diſtinctions laid down 
in theſe Caſes, upon which, for the moſt part, 
the Merits of the whole Cauſe turned and de- 
Hence too it is evident, and may therefore be no 
way furprifing, that a Man laying down any One 
Propoſition for Law, and vouching it by One or 
| more 
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mote e Authorities, may be eaſily miſtaken, and 


the Law in the iſſue, upon a full and free enquiry, 
appear to be quite the contrary of what he ſuppo- 
ſes it to be. 

And laſtly, hence too it follows, that in all 
ſuch Matters, the Authority of one poſitive expreſs 
Act of Parliament, ſubſequent to any of the Caſes 


and Reſolutions quoted, ought to ape yang = 
and turn the Scale againſt any Number of ſuch like 
antecedent Authorities, becauſe the determinate 


ſenſe of that Act is, and muſt 3 


all ſubſequent Reſolutions. 

This then being premiſed, we may join iflue 
with the Author, and affirm, with 
Matter now in hand, that NO intricacy or 
obſcurity may ſeem to attend it, from A 
given in particular Caſes, the Law in gen 
clear and expreſs againſt him; and I — i 


would puzzle him, or any other, to inſtance in 


any other Caſe, in which there was leſs Reaſon 
from the ſeeming contrariety of Judgments and Re- 
folutions, for doubt and diſpute z tho? on account 
of what hath been already obſerved, there may 
appear to be ground for ſome in every poſlible 
one that can be brought, with regard to every o- 
ther Article of Property as well as this; and if it 
were not ſo, it is impoſſible that ſo many Debates 
ſhould daily ariſe about ſundry Articles of Proper- 
ty, and ſuch diverſity happen between the Opini- 
ons of Lawyets, eminent both for their Integrity, 
and Knowledge in the Law. 

Here then I would aſk the Author, and all con- 
cerned in this Debate, Whether, in a Point of this 
Nature, that which hath been admitted for Law 
an hundred times over, and after being ſo fre- 
quently Adjadged, is come at laſt to paſs for a 
Maxim in Law, and as ſuch to be gen re- 
raved, ſhould not be admitted at this Day, not- 
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withſtanding the authority of two or three parti 


cular Inſtances, wherein 1 it would ſeem to be con- 


tradicted? Eſpeciall Ys if i in theſe Inſtances it may 
atter in hand was ſuch as did. 


be ſhewn, that the 
not come within the general Rae and ofdinary 
known Maxim of the Law. 

- If this be not reaſonable; in my opinion it wa) 
be impoſſible for any Man, to make Senſe or Rea- 
fon of the greateſt part of what hath been delivercd, 
by thoſe who have treated of ſuch Matters; for 
take them altogether, and it will be hard to collect 
any One general Propoſitions, more generally Re- 


ceived and Aſſented to than this, viz, That a 


Preſcription de non Decimando, in things Tytha- 
ble of common Right, is not good. 

Mr. Watſon, whoſe Authority i is as much relied 
upon as any Man's, in all Caſes of this Nature, 
lays it down as a general Maxim, from which we 
are never to depart, and that the contrary was in 
no Caſe ever admitted: But becauſe he hath been 
ſometimes ſuſpected of partiality to his own Order, 
and that a Gentleman of the Law hath not very long 
ſince publiſhed a Treatiſe, called The Law of Hebe, 
with no friendly Eye to the Rights of the Clergy, 
and with an acknowledged intent in many thin 
to take off from the Credit of Mr. Yatſon's Autho- 
rity; I ſhall here tranſcribe one or two Paſſages 


from him, which on account of his Character, 


and the Deſign of his Treatiſe, may poſſibly have 
the greater weight with ſome Readers. 

« Tythes of Agiſtments, and Herbage of Bar- 
« ren Cattle, are "due of common Right; and 
« where Tythes are due of common Right, a 
« County, or a Hundred, cannot Preſcribe in a 
« non Decimando: Contra, if Tythes are not due 
« of common Right, for there not only a County, 
« but a Hundred, may ſo Preſcribe”. And for 


this he . a Cloud of Authorities: . Hickes 
de and 
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, and Wordfe's Caſe. 2 Salkeld 655. 4 Mod, 
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« 336. Cumberbach's Reports 403. Skinner 560, 
« 561,% The two firſt of which the Author al- 


"lows, p. 23. make againſt him, tho? he hath en- 
deavoured, by a ſtrange Gloſs, to evade the Force 


of them. | | 

Again, The Reaſons, I apprehend, why 
« Preſcriptions of Nox decimando for Wood, have 
been often allowed, is, that Wood is not 
e tytheable of Common Right, but by Cuſtom 
« only; and therefore, as by Cuſtom Wood is 
<« tytheable, ſo by the like Cuſtom it may be ex- 
« empt from the Payment of Tythes ; but suo 
« PRESCRIPTIONS in Non decimando have NE 
« YER BEEN ALLOWED to diſcharge Corn, 
« Hay, or any ſuch like thing, which are of 
« Common Right tytheable. Ch. 2. p. 65. 

I need not Trouble the Reader with reaſoning 
upon theſe Authorities, for with regard to a Ville 
or a Hundred, the Author admits it, p. 24. to be 
as we fay ; he only inſiſts that it is otherwiſe with 
to a whole County ; and, methinks, the 
Clergy would be no great Looſers if they were to 
t him all he contends for, becauſe, if I under- 

d him, which indeed is often very difficult, he 
leads an Exemption for no more than one particu- 
bs County in this Kingdom : But, nevertheleſs, 
until he brings better Proof, I think they may be 
excuſed from allowing him even ſo much. 

His principal Authority, and which he triumphs 
upon moſt, p. 12. is that of Dr, and Student ; 
but he might have found, and have informed his 
Reader, that That very Authority was rejected, 
and over-ruled, in a Cafe where the Queſtion was 
only about the Tythe of Wood, which is not 
tytheable De jure. 

The Caſe was this: Upon a Suit for the Tythe 
of Under-wood in the Vilds of Kent, a Profibi- 
tion was prayed, upon a Suggeſtion that they had a 

2 B | Preſcription 


[ 20 ] 
Preſcription. to be diſcharged of the Tythe of Un- 
der-wood, growing in the Vilds there: But Coke, 
Ch. Juſt. anſwered, That what was ſaid by Lind- 
wood, and Dr. and Student, was with this Proviſo, 
That there be beſides a ſufficient Maintenance for 
the Parſon, otherwiſe it is not good. 

But Dodderige ſaid, that by Lindwood, and Dr. 
and Student, a whole County may be diſcharged of 
the Payment of Tythes in general, but this at the 
firſt ought to have a lawful Commencement, by 
way of Compoſition or the like, which could not 
be ſhewn in this Caſe ; and with him the whole 
Court agreed, and ſo a Prohibition was denied. 
2 Bulſ. 285. 1 Roll. R. 22, Caſes of Ruſlel and 
Buckhurſt, and Porter and Tike. * 

If then it were ſo in things not tytheable De 
jure, à fortiori, it will hold, and ought to be con- 
cluded in things that are ſo: And from hence it is 
plain, that the very Authority upon which he de- 
clares himſelf willing to put the Merits of the 
whole Cauſe, is full and clear againſt him. 

But the Gentleman is ſo zealous, that rather than 
quit his hold, he will pay the Clergy a Compli- 
ment they little expected at his hand, and allow, 
P. 10. © That Wood is a Natural Tythe, and 
% payable of Common Right, as well as Graſs ;” 
tho? he gives no other Reaſon to ſupport this ex- 


traordinary Opinion, But that Tythe of Graſs 


<« js not payable till cut down, more than Wood:“ 
Which Reaſon would have indifferently ſerved, 
had the Queſtion been of the Tythes of Corn. 
However he muſt know, that it has been reſolv- 
ed that Wood is not tytheable De jure, (fee Cum- 
berbach. 404.) and a,great deal beſides is to be ſaid 
in reaſon, to ſhew that they are upon a quite diffe- 
rent footing : As, LED 
1. Graſs isa Natural Increaſe ariſing out of the 
Ground, without the Labour or Induſtry of Man ; 
and I preſume the Author will not deny that a 
ic RN: | Parſon 
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Parſon may have a Right to the Tythe of the Natu- 
ral Increaſe in many Caſes, when he has no Right to 


a Share of another's Induſtry : It not, the Quakers 


themſelves ſhall argue it with him. See Anſwer to 
the Parſon's Plea againſt the Quaters Tythe-Bill. 

2. If Wood were a Natural Tythe, it would puz- 
zle him to give a Reaſon, why it ſhould be confined 
to. Sylva cædua, and that Timber-Trees above 20 
Years Growth ſhould be exempted. . | 

3. It appears that Tythe of Wood was firſt intro- 
duced to be paid to the Clergy, in the 17th Year of 
Ed. 3. by a Canon made by Jobn Stratford, Arch- 
biſhop of Canterbury. See Palmer 38. and 2 Roll. 
R. 122. From all which it appears, that the Au- 
thor is as unfortunate in his Reaſons, as his Autho- 
rities. | 
The pains that he has taken in ſtating the Biſhop 
of Vincbeſter's Caſe, to ſhew from thence, that a 
Layman may preſcribe in Non decimando, he might 
therefore have very well ſaved ; for no one will deny 
him, that in ſpecial Caſes he may: And all that can 
be argued from hence is, that in ſuch Caſes, where a 
Layman is capable of Tythes, there too he may pre- 
ſcribe in Non decimando ; but then this is as to Tythes 
in general, and no way affects the Point in hand: 
Nor did the Leſſee of the Biſhop of Vincbeſter pre- 
ſcribe in the Caſe quoted as a Layman, but as a mixt 
Perſon, on account of his holding under a Biſhop, 
and ſuch Lands as by Law were diſcharged of Tythes; 
ſo that the collecting of ſuch Authorities is of no 
other Uſe, than to amuſe the Publick, and ſuch as 
have neither Leifure nor Capacity to examine the 
Weight of them. 

For even — that they were all pertinent to 
the Caſe in diſpute, as they are not, yet they would 
be of no force to annul a received Rule, and eſtabliſn- 
ed Maxim of the Law, ſtrengthned and ſupported by 
an Act of Parliament, which is the greateſt Autho- 
rity that the Subjects of this Kingdom have any No- 
tion of; Mud which, if it is not at all times ta be 
TBE: B 2 {ubmittedy 


| 12 1 
ſabrmitted to, the Diſputes in Law will / be endleß, 
and the Deciſions for ever uncertain. 
What therefore the Author whom he oppoſes had 
laid down, viz. that 4 Suppoſing ſuch a Cuſtom in 
«© Non decimando were by the Common Law 


4 as it is not, py t a bad Caftorn by At of | 


<« Parliament,“ muſt be admitted as fair and 

Reaſoning z and al that we have to do, is only to 
conſider the Senſe of the Act, and to determine 
what the true Meaning and Intent of it is ; for the 
3 is inconteſtable, when the Senſe is onco 

To this I have heard it argued, tho? not by the 
Author, That an Act of Parliament, by being diſ- 
uſed, grows obſolete, and looſes its Force; but to 
ſuch T reply, with the D— of Buckingham, © That 
« Acts o« Parliament are not like Women, the 
<< worſe for being old; and that they are ever in 
% Force, till _ 5 

The Act cited is 33 Hen. 8. ch. 12. ſeſ]. r. and 
this the Author would have us believe; © If it 
<< proves any thing in the 2 Caſe, pro ; wi ves againſt 
<< his Adverſary.“ Why ? Becauſe, ſays he, p. 13, 

14. This Act was meds to quiet the Clergy in the 
4 Poſſeſſion of things they had formerly enjoyed, 
< and not to give them a Right to things they ne- 
<< yer enjoyed.“ Beit fo: And then, by his own 
Confeſſion, if the Tythe in queſtion was one of thoſe 
things which the Clergy had formerly enjoyed, their 
Right to enjoy it for the future is by this Act ſe- 
cured: Now to this purpoſe the Words of the Sta- 
tute are ſo plain, that it is ſurprizing how the true 
Senſe of it could eſcape him. The Words of it are, 
4 Have ufed to ſubſtract and withdraw the lawful 
< and accuſtomed Tythe of Corn, Hay, Für u- 
< RAGES, and other, Sc.“ 

Doth not the Statute here call the Tythe i in que- 
ſtion a lawful and accusTomeD Tythe ? And 
from hence I would know will the Author, make it 
appear, that it was not, when the Act Wbr 
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Why from hence, . becauſe the Statute recites, that 
4 many perſons inhabiting in ſundry Places and Coun- 
« ties in Ireland, had contemptuouſly offended 
« withholding and ſubſtracting them: From whi 
Words he would have it inferred, that this had been 
by ancient Cuſtom, though that very part of it which 
he hath quoted, p. 12. expreſly ſays, That theſe 
<« contemptuous Offences had prevailed but for a few 


<« Years paſt.” 
enough to deter- 


The Senſe of the Statute is plain 


mine the Merits of the whole Queſtion in diſpute, and 


I defy him ever to get over it, but by an Act to re- 

lit. | »:{ 1 rl 
" es to do Juſtice to this Author, he ſeems to 
ſuſpe&, that his reaſoning u this: Point will not 
hold, and my Conjecture is founded upon his taking 
ſo much Pains to amuſe the Publick with ſtrained Ar- 
guments, upon Points that had not been in queſtions 
as will preſently be ſeen when we come to conſider 
what he hath ſaid of Compoſitions, ious to 
which we muſt take notice of ſomewhat he hath ad- 
vanced, p. 16. and tho' with an Air of great Poſitives 
neſs and Certainty, has nothing at all in it. jj + 

The Sum of it in few Words is this; that what is 
Sauce for a Gooſe is ſo for a Gander: Now ſays he, 
This being allowed, I think every perſon ought 
<« to allow, that if. Time out of M of Man, or 
* Preſcription will give one Man a Title to any 
„Thing, it ought to give a Title alſo to another, and 
« if Time out of Memory of Man or: Preſcription 
„ will bar one Man of any Title he may have to 


« any Thing, I think it ought equally to bar ano- 


« ther; and he concludes this to be ſo plain, that no- 
« thing but an abſolute Power can contradict it. 

But if the Law doth contradict it, and that in cer - 
tain Cafes there are Exceptions to this general reaſon- 
ing, whereby the generality are tied down, yet others 
are free, who can help it? He ought to quarrel with 
the Law, but not with the Clergy ; for why ſhould 
they not make uſe of any Privilege the Law gives 
3 5 * ther > 
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[214 ] 
them? But the Fallacy and low Sophiſtry of his rea- 
foning ſhews it ſelf by an eaſy Diſtinction, between 
Things wherein the Right or Claim is founded only 
upon Cuſtom and Uſage, and ſuch as Men may have 
a natural and juſt Claim to without any ſuch Uſage 
or Cuſtom: In the 1 we grant that where a Rigke 
hath accrued only by Cuſtom, it may be loſt by dif- 
uſe, and if the Author will confine his Argument to 
fuch Things, I ſee no body he has to contend with ; 
but if this will not ſatisfy him, however hard he may 
think the Caſe, or whatever tragical Complaints he 
may make of the miſerable State of the Subjects of this 
Kingdom with regard to their Property, (as he does 
p. 25.) in other Things both Law and Reaſon con- 
tradict him, will have it otherwiſe; and I fay who can 
help it? That the Law fays fo, I have the Authority 
of Coke, 1 Buls. 240. That after a Cuſtom or a 
« Preſcription (even on a Modus) to be diſcharged of 
« Tythes is created by Continuance of Time, yet it 
4 may be afterwards loſt by diſuſe, or non-payment 
« of the Conſideration, or otherwiſe, and in ſuch caſe 
ec the Parſon may have his Tythe in Kind, for Cu- 
« ſtom or Preſcription may be loſt as well as gotten 
« by Time.“ From whence it is plain, that what- 
ever force is in the Author's reaſoning here, turns 
againſt himſelf, and yet without the Clergy's being 
any way to blame or in the Fault, „ 
Now all that the Author hath laid down conſequent 
to this, concerning Compoſitions, is nothing at all to 
the Purpoſe : Altho' ſuch Things have been formerly 
brought into -queſtion, no Man will diſpute with him 
at this Day, That a Layman may not be diſcharg- 
« ed of Tythes by Compoſition Real.” All that the 
Clergy or their Advocates for them inſiſt upon, is only 
that when a Compoſition 1s pleaded, ſome Proof of it 
| ſhould be brought; I do not ſay that there muſt be 
always ſome written Evidence of it produced, for tho? 
at the Commencement of a Compoſition, it muſt 
have been either by Deed under Hand and Seal, or 
by Fine in the King's Courts, yet it is not always ne- 
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[151] | 
ceſſary to produce the Deed ;. but ſome other Proof, 
as a Modus, muſt be pleaded, or it muſt be ſhewn 
that in thoſe. Places where the Cuſtom prevails, ſome 
other Conſideration hath been paid, or held by the 
Clergy in lieu, to which they had otherwiſe no Right, 
as Lands, Sc. | 

Nor doth this put the Laity under ſuch Hazards 
and Hardſhips as the Author 7 19, complains, for I 
admit that a Modus is proof of the Compoſition, and 
that in ſome Caſes it may be ſufficient for the Pa- 
riſhioners to alledge' the Conſideration, if it have been 
in Lands, nay farther that it is not neceſſary for them 
to ſhew how or by what Title the Parſons had the 
Land; for that if they plead they had the Land in 
any other manner ride in Recompence and Satisfac- 
tion for the Tythes, they themſelves are obliged. to 
ſhew that. 

If then he can ſhew that in the ſeveral Pariſhes in 
the County preſenting, the Clergy have ſeveral Lands 
in Compoſition for this Tythe, let him do it, and the 
Parſon's Claim there is bar'd: If not, where is the 
Hazard and Hardſhip of this Caſe more than a thou- 
ſand others daily litigated in our Courts. 

And yet for all this I muſt tell the Author, thro? 
him to inform the Publick, that in all Caſes where a 
Modus is pleaded, yet it will not do, if it be either 
uncertain, or unreaſonable. 

The Modus muſt be certain as the Thing deſtroy- 
ed or loſt by it, ſo a Modus to pay a Penny or there- 
abouts, or on or about ach a Day y, Is not good be- 
cauſe of the uncertainty of it, but if the Modus be cer- 
tain for one Penny, tho* ſo very ſmall it is good. 
2 Roll abr. 265. and New Caſes in Law and Equity, 

5, 370. 

755 it is too if the Modus be unreaſonable, as for in- 
Nance, that all Perſons having Lands within ſuch a 
Town, but not inhabiting within the fame, ſhall pay f 
4d. an Acre only in Satisfaction of Tythes, becau 

it gives greater green to Foreigners than to the In- 
| | _ habitanty 


fiabitants, who by reaſon of their refiancy are obl 


_ this, yet it paſſes 


* 


4 1 * . * * * 1 
5 wh, 5 %\ 
1 9 * . 
: : - 
* * 


to greater Charges, c. See 1 Lev. 116. get 
So likewiſe where it was alledged, that the Perſon 
preſcribing did ſome Service, or provided ſome Neceſ- 
faries to the Church whereby the Parſon was not 
benefited. q 8 
Now tho“ the Author could not be ignorant of all 
for nothing with him, but ſtill he is 
ſo confident that the Cuſtom is good againſt the 
Clergy, that p. 22. be tells them with a Sneer, That 
«* if they think the Cuſtom of paying no Tythes for 


dry and barren Cattle, is now become unreaſonable 


4 or grievous in any County, it would be proper for 
<« them to apply for Relief to Parliament, where no 
« doubt they will meet with that Succeſs which the 
«« Misfortune of their Caſe deſerves.” 

To all which I anſwer without a Sneer, that when- 
ever there is a Neceſſity for their having ſuch recourſe, 
I doubt not they will meet with ſuch Succeſs ; for I 
am confident, the Deciſions of that auguſt and ho- 
nourable Body, will be always according to Law, or 
Equity, where it may be neceſſary to mitigate the Se- 
verity of the Law by the Alteration of a Cuſtom, 
but I apprehend they are not under this Neceſſity at 
preſent; for I can ſee no reaſon. why they ſhould not 
be at liberty to make uſe of their legal Privileges as 
well as other Men, to have their Claims and Demands 


tried and determined in the ordinary Forms and Me- 


thods of Juſtice. 
If chere are no Laws now in force to adjuſt their 


Claims by, or if the Cuſtoms, and the Nature of the 


Claims founded thereon, are ſo doubtful as not to ad- 
mit of a clean Diciſion by Law, in the common 


Courſe, let a neẽ Law be made either to confirm or 


take them away: But if both are clear in their favour 
as I am of opinion they are, if for no other reaſon, 


o clearly for this alone, that they have the Reſo- 
lu 


tions of the Courts of Juſtice, in ſo many late In- 


ſtances, on their Side, where the Judges ought not to 


« 


be ſuppoſed to carry any partial Biaſs to the Order, 
; | or 


e 


plan in heir turns, be it ball 
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or to be under any undue Influence : Then I am 
for eng them. as well as others in this unque- 


ſtionable Privilege, either of anfing their Rights 
quietly, or of trying their Deman in the common 


Methods of the Law. 


I ſhall never diſpute the Power of the Parliament 
to alter, transfer, or aboliſh Men's Rights, when 
the Claimants have either juſtly forfeited, or where 
the Demand, tho* legal, is by any Accident, of 
Alteration in the State and Circumſtances of the 
People, become unreaſonable, by being injurious or 
e . to the general Rights and Privileges of the 
Community: Neither will I deny, that I think ſuch 
Rights are Truſts, tho? not differing from Property 
in general; but then I think the general Reaſons, 
in the preſent Caſe, are againſt ſuch a Proceeding 3 
and there is nothin 1 5 the Clergy” s Caſe, where 
it may be ſhewn, have any way forfeit 
their egal Rights, or that thoſe Rights are upon 
ſuch a footing, or have been for ſome Ages, as to 
ive any great reaſon for Complaint ; which I beg 


cave to ſay, ought to be ſhewh, and that very clear- 


ly, before it can be reaſonable to bar them, in any 
one Inſtance, of their legal Demands. 
a return wikele L wah, I muſt obſerve, that the 
u or has, p. 27. What a to me, a very odd 
on: viz, That ame Principle of Rea- 
« ſon which ſupports ſmall Modus, will ſupport 
& Preſcriptions in Non decimando.” Singular in- 
deed! And it is a little unfortunate for this Gentle- 
man, that he cannot in this caſe contend with the 
Clergy, without contending alſo with the Laus; 
for have ſhewn him, that by Law the Right 
to the Compoſition is loſt, and the Cuſtom not 
where no Modus can be pleaded, or nothing is 
eld by the Clergy in recompence to which by Law 
ate not intitled ; and the E cler al kae may here com- 
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[ 18 ] 
they are content to part with their Property, even 
at the Gentleman's own Price, be it ever ſo ſmall, 
if he can prove his Bargain, yet cannot content him, 
unleſs he may have it for nothi INS, without even be- 
ing obliged to their Bounty in pleaditig a free Gift. 

I am for allowing every Man the Benefit of his 
Bargain, even tho? it ſhould appear that one of the 
Parties had been overſeen or outwitted in the making 
of it, ſo tender am I of violating, in any Caſe, the 
known Laws of the Land; but the leaſt that can 
be expected is, that Men Thould prove their Bar- 
Feine for here I can tell him, as 2 doth me, that 
Re ason 7s reciprocal, and that where there fire not 
mutual Conditions, there could be no Birg gain: So 
that, for ought the Author ath Avahcccd to prove 
the contrary, there appears to be very great Reaſon 
to diſtinguiſh, Between paying no Tythes at All, 
«* and paying ſo ſmall a recompence for them, that 
« jt would not be worth the Pains and Trouble 'of 
« gathering it from the Teveral Pariſhioners:“ He 
muſt at leaſt confeſs, that there is this Difference, 
that the one is a good Proof of a Compolition real, 
and precludes them in Law from demanding more, 
even by their own Conceſſion; Which the Have ne- 
ver yet granted in the other: And the Practice of 
the Clergy leaves him no room to ſuppoſe, that If 
ſuch a Compoſition had ever been, they would have 
let their Right to the Modus be loſt for wafit of de- 
manding it. A Penny is but a low Recompence, 
in many places, for the Tythe of a Garden; and 
yet they have univerſally continued the Modus by an 


annual Demand of that {mall Acknowledgment. 


The ſame may be ſaid of the Cuſtom of aying a 
Penny in diſcharge of the Tythe of Wool, *and ſo 
in ſeyeral other things; And I humbly, conceive, 
that if ſuch a Compoſition had even been, ſonic 
Faint Traces of it might” yet be found; if any fuch 


can be ſhewn, let us produce them, and T wilt an 
wer 
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1 191 
fwer for the Clergy; they ſhall accept of the Gen- 
tleman's Offer, p. 27. and either keep to their Bar- 
gain, or — the Conſideration, which he pleaſes: 
So little gr is there for a Charge of Artifice and 
Craft in this Caſe. | | 
That the Clergy enjoy a Conſideration in recom- 


pence of the Tythe in queſtion, the Author is fond 


of ſuppoſing ; but what that is, unleſs it be their 
Lands, he hath not told us: But being aware that 
they might reply, that they held their Lands by 
Grant from the Crown, and not by Compoſition, 
he endeavours, p. 20. to guard againſt it, by ſay- 
ing, That all the Lands which the Clergy now 
« enjoy, were formerly Appropriations to Religious 
« Houſes, who probably came to them by Compo- 
« ſition for Tythes :* Suppoſe it were as he ſays, 
yet does he not know, or hath he forgot, that ſuch 
Compoſition was voided by the Reſumption of thoſe 
Lands, and their being vetted again in the Crown : 
But he is not certain even of that, and therefore 
only fays probably, and he is in the right not to be 

tive, for there is not ſo much as a Probability 
in the Caſe, their Lands generally coming to them 
by Donation and free Gift, often by Legacy or Be- 
queſt, Beſides, if his Argument proves any thing, 
it proves too much, viz. that the Laity, on account 
of the Church's enjoying ſuch Lands, might be diſ- 
charg'd of paying all or any Tythes : However, 
when a Plea of this Nature is brought in Bar to any 
particular Tythe, the Compoſition muſt be ſhewn, and 
ſome ſpecial Proof of it alledged ; and tho? it ſhould 
be found, that their holding of Lands in any parti- 
cular Pariſh, were ſufficient: to diſcharge the Pay- 
ment of a particular Tythe in that Pariſh, yet it 
will ſcarce be pretended that other parts may be diſ- 
charged alſo, where no ſuch Lands are enjoyed by 


the Church, | | \ 
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In other places he intimates, as if he thought th 
Clergy had ſeveral Conſiderations in Satisfaction of 
this Tythe of Herbage; and that it is reaſonable to 
expect they ſhould relinquiſh their Right to this, 
on account of ſome other Tythes which they enjoy, 
but to which they have no Right but by Cuſtom, 
and inſtances particularly, p. 25. in the Tythe of 
all Fiſh taken upon the Coaſt, which Cuſtom he 
ſays hath obtained ſo univerſally, that ſome Books 
have ſaid, * That Tythes of Fiſh were due by the 
* Common Law of Ireland, and that the Judges 
* ex officio ought to take notice of it.“ 2551 
What he here ſays is indeed moſt true, but if he 
intended any thing in it as an Argument in favour 
of the general Queſtion, he may be told that pay- 
ing of Tythe of one thing cannot diſcharge the 
Right of Payment for the Tythe of another; and 
then, that he either has not heard, or has forgot, 
that the Tythe of Fiſh taken upon the Coaſt, is in 
many places begun now to be diſputed and withheld, 
eſpecially in the North, where the Clergy are dri- 
ven to the Hazards and Hardſhips of ingaging with 
very powerful Adverſaries, in order to recover a 
Right which the Laity do now openly, by their 
Advocate, acknowledge 1s inconteſtable, and what 
the Judges ex officio ought to take notice of : The 
Clergy are however bound, I think, to return him 
Thanks for this candid Acknowledgment, and I 
reſume they will, if hereafter they reap any Bene- 
t from it. i ” 
There ſeems to be nothing farther neceſſary to be 
conſidered on the preſent Subject, unleſs it be, whe- 
ther, in thoſe places where the Exemption from 
this particular Tythe is pleaded for, the Clergy 
have otherwiſe a ſufficient Maintenance ; which, if 
the Author be not miſtaken in his Authorities, is a 
very important Point, and ought to be thoroughly 
diſcuſſed, I am not ſufficiently apprized of the juſt 
State 
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ſtate of the Pariſties in thoſe Places moſt concerned 
in this diſpute ; but if the Clergy are minded to put 
a ſtop to all Popular Declamation upon this Topick, 
their way will be to draw up ſuch a one, and your: 
before the Publick ; for at preſent I am of Opinion, 
that u pon a true ſtate of the Caſe, after due and re- 
gular 1 inquiry, it would be found that they had not: 
It is no fatisfaftory account to ſome to ſay, that 
nerally — the Kingdom, the Church is 
well Endowed, and the Clergy well Supported, 
which I think true, and yet nothing to the purpoſe; 
or that becauſe in thoſe Parts they have lived for 
ſome time without this Tythe, hos may do ſo ſtill. 
The only proper Enquiry, if I miſtake not, is whe- 
ther fach Matters are in thoſe Parts upon a proper 
Footing, and in the due regular ſtate they ought to 
be in; if ſo, then there is ſome Reaſon and weight 1 in 
what he ſays, otherwiſe there is none. 

Now the frequent Pluralities in thoſe Parts, would 
ſeem to give demonſtration againſt him: For he 
will not ſurely ſay, that theſe things ought to be, 
— continue for ever, in the manner they have been 

time held; for tho? it ſhould be allowed that 
=} a Year, were a Maintenance ſufficient for one 
Clergyman, yet this ſignifies nothing in the caſe, 
unleſs it may be alſo ſhewn, that this is made up in 
a proper and ju guſt manner : If it be in a way that it 
ought not to be in, as by the union of two or three 
or more Pariſhes, the force of his Reaſoning is loſt z 
for by the original Deſign in the Inſtitution of 
ſuch things, each Pariſh ſhould have a diſtinct In- 
cumbent, many of which do not make up 30 J. a 
| Year, ſome not 20 f. ſome leſs; and where this is 
the caſe, there it cannot be ſaid there is a ſufficient 
Maintenance. 

And what is the Reaſon why thoſe Pariſhes yield 
fo ſmall a Revenue? In many Places, it is, becauſe 
the Land is depopulated, and not cultivated, but 


depaſtured ; 
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dopaſtured; by which means it yields a much ſinal- 
ler Tythe than it would, if under Tage And 
again, becauſe this Tythe, the Tythe in diſpute, is 
with-held. What therefore we ſo often upbraid and 
abject to the Clergy: as a fault, and is indeed one of 
the greateſt Blots in our Eceleſiaſtical Conſtitution, © 
and yet is nevertheleſs irremediable, as matters now 
fand in many parts of the Kingdom, What the 
Clergy however are willing to remedy, and have in 
view, by inſiſting upon this Demand, that very 
thing the Author aſſigns as a Reaſon why this De- 
mand ſhould not be paid, and would have it to con- 
clude againft them. "Ik 
Put the Caſe it were otherwiſe, that every ſingle 
» Pariſh in the County preſcribing, yielded a Revenue 
of 40 J. a Year; is 40 , a Year a Comfortable or 
Honourable Subſiſtence? A young Man, who has 
no other Charge than his own Perion, may diſpenſe . 
with it ; but it will be found a very ſcanty allowance 
for a Family, and but a ſlender ſecurity againſt that 
growing Contempt, that ſeems to be a little too 
modiſh and prevailing : And what is become of the 
Man, when Age and Infirmity overtake him, and 
the Duties of his Function muſt be diſcharged by a 
Subſtitute? I cannot bring my ſelf to under- value 
the Labours of the Miniſtry, and to rate them ſo 
low as this Gentleman does; and therefore till ſome 
reaſonable Equivalent is provided, ſome better Pro- 
viſion than they enjoy in many Parts, where this 
Tythe is now diſputed : I cannot think it any dero- 
gation or Inconſiſtency with their general Character, 
of being Meſſengers of Peace, as he in deriſion calls 
them, that they aſſert their legal Rights, only by 


legal Methods. | 
Let us conſider, the ſlow progreſs the Reforma- 
tion has yet made in many parts of this Kingdom; 
the Ignorance, and uncivilized Manners of the Na- 
tives; and we ſhall find abundant arguments to in- 
5 . | duce 
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duceall towiſh and endeavour, rather by ſome ſober 


methods of Law and Reaſon to augment the Num- 


ber of Incumbents,. than drive them to a neceſlity, 
as they have hitherto frequently been, of accumula- 
ting three or four, or ſix Pariſhes, to make up a 
Decent and Comfortable Subſiſtence for One. 

I ſhall not inſiſt longer upon this Topick at pre- 
ſent, upon which, I nevertheleſs think, a great deal 
might be ſaid very uſefully : I ſhall only beg of the 
Gentleman, in cool Blood to conſider this whole 
Matter, and he may probably find Reaſon to alter 
his Notions and Sentiments in many _— 

I think I have ſaid enough on the ge 
ment, to ſupport my own fide of the G a and 
am concerned for no more. I only wiſh I had fal- 
len into better Hands. 

To Conclude z Whatever the Author, or others 
in his Opinion may ſay, or ſuſpect, I can aſſure 
him, I have no deſign to keep up the Spirit of Par- 
ty, which is already grown, in my Judgment, to 
too great a height on both Sidesz and therefore 
am ready, (and doubt not the Clergy will do the 
ſame) to (mat my e e and the Reaſons of 
it too, to the Voice and Authority of the Publick, 
whenever any determination ſhall be made of it in a 
legal and Parliamentary way; but till this is done, 
I claim the Privilege of a Freeborn Subject, to de- 
clare my Opinion, as the Clergy alſo is looking 
upon themſelves in the ſame Capacity and Situation, 
to aſſert their Rights. 
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